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Appellant's Brief in Reply to the Brief of the County.

The county takes exception to our characterization of

its position as "ambiguous." We regret that we have been

unable to discover anything in its brief which would lead

us to modify our point of view. The county says that its

position is that the plaintiff is entitled to no relief "and

that until such time as a change in the factual situation

occurs, the status quo should be maintained as to the fund

involved," etc. (Br. p. 5.)

We can, of course, understand this. If everybody waits

long enough, the trustee, whose duty as an officer of the

court below is to liquidate and distribute the bankrupt's

estate with expedition, will finally close that estate out of
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sheer weariness; and that will be the end of the matter.

If this is not the ''change in the factual situation" that

counsel is referring to, then it is quite impossible to de-

termine what he does mean.

We are told that appellant's brief "reflects no merit,"

because not a single authority is cited therein. In that

respect we seem to be in distinguished company. We note

in the advance sheets of the Supreme Court Reporter, 73

S. Ct. 534, that in Orojf v. Willoughhy, the United States

Supreme Court, in three separate opinions also failed to

cite a single authority. At any rate we regard it as far

better to cite no authority, than to cite sixteen cases, none

of which have any application to the case at bar.

It happens that the simple and conceded facts of this

case carry a logic which requires no other support. Eigh-

teen Thousand Dollars of the bankrupt's money was de-

posited with (not paid to) the defendant county on Oc-

tober 15, 1949. What authorities must one cite for the

proposition that if you hold my money on deposit, I have

a right to get it back from you? You may have a valid

reason for holding on to that deposit
;
you may assert that

some other person has in the meantime acquired a title or

lien on that fund, or, that you have a lien on that fund;

and if you plead and prove such a reason the court will

not order you to return the fund to me. This case is just

as simple as that.

The county did, in its answer, attempt to furnish such

a reason. It said (p. 10) that the money no longer be-

longed to this appellant, because the bankrupt had trans-

ferred it to the appellant, Harvey. Now if that transfer

was operative at the time of this trial, that would be a

valid reason for defeating our claim to the fund; if it
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wasn't, then no reason whatever, was presented by the

county.

However, neither at the trial nor in its brief in this

court, did the county rest its case upon the proposition

that Harvey, and not the plaintiff, is now the owner of

the fund. After all, since Harvey is a co-defendant and

co-appellee, in this very action, the county has and had

no legitimate concern with that phase of the matter.

Harvey is in court; and therefore Harvey, and not the

county is the proper party to assert Harvey's claim of

ownership to the fund. The county asserts no title through

Harvey.

We said in our main brief, that the county's position

was ambiguous; here, we are forced to characterize it as

equivocal. At the trial the question as to whether the

county asserted any claim to the fund was pointedly put to

it. (Pp. 43-44). Both by positive assertion and by neces-

sary implication the county disclaimed any interest in the

fund. True it is, that the county introduced opinion evi-

dence to the effect that the cost of completing the roads

would exceed the sum of $18,000.00; but what relevancy

such evidence had, in view of the pleadings and its posi-

tion on the trial, is impossible to determine.

The fact must not be overlooked that this plaintiff came

into the court below, not only in the bankrupt's right, but

also in the right of a creditor holding a judicial lien upon

the fund. (Bankruptcy Act, Sec. 70 c.) That fund was

the property of the bankrupt at the time of its creation,

and by every relevant presumption known to the law, that

title continued, until it was overthrown. This proposition

would be absolutely impeccable, if securities belonging to

the bankrupt, instead of cash, had been so deposited. The



fact that it was cash and not securities does not affect the

legal principles involved. The money constituted a "fund"

—^just as capable of being "converted"—as securities. The

bankrupt held "title" to it: and unless some one came into

the court below and established a title superior to that of

the trustee, judgment for the plaintiff was inevitable.

The establishment of such superior title must be predicated

upon a pleading thereof: an elementary principle which

the defendant Harvey recognized, but which seems to have

escaped the observation of the county.

The county now contends, that it has been damaged by

the failure of Flintridge to perform its agreement. (Br.

p. 8.) What is the purport of such a claim now made?

Since the county claimed no lien-holder status as to this

fund, the only place and the only way it could assert a

claim for damages for breach of contract, would be in

a proof of claim filed in the bankruptcy proceeding. Of

course, if the county had appropriated or misappropriated

the money, it might in an action against it, have possibly

been in a position to plead a set off if it had a tenable

claim for damages, although the attempt to do so would;

under Section 68 of the Bankruptcy Act have been ex-

ceedingly dubious.

It is clear that the county is now trying to undo the

effect of its disclaimer and to inject an issue which was

neither pleaded nor tried. In other words, it is now trying

covertly to establish a lienholder's status as to this $18,-

000.00 fund. The stalking horse for that purpose, is its
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unliquidated and alleged claim for damages against the

bankrupt for breach of contract. This is not the court in

which that claim may be first asserted. If, in its answer,

and upon the trial, the county had taken the position that

it was a secured creditor, to wit: that it had a pledgee's

title to the $18,000.00 fund, then the question as to

whether the terms of the pledge had been satisfied, would

have come squarely before the court. It would then have

been relevant and material for the trustee to show:

(a) That the county deliberately prevented the bank-

rupt from fulfilling its contract by captious and unreason-

able refusal to approve the filed plans;

(b) That the county increased its road construction

requirements as they had been understood at the time of

its acceptance of the dedication, and thereby voided the

contract.

But, upon the basis of the pleadings and upon the an-

nounced position of the county at the time of the trial,

neither of these matters were of any materiality.

The county cavils at our depiction of this action as one

for declaratory relief. The prayer for relief did ask, inter

alia, for judgment "2. That none of the defendants is

entitled to any part of said sum of $18,000.00" (p. 8).

However, this court can probably suffer the deprivation

of these terminological discussions. Let us then say that

this is an action, quasi in rem, to quiet the title to a

designated fund of $18,000.00. The complaint cites in all

of the known claimants to that fund and it sets up the



asserted nature of their respective claims. Upon the issues

as defined by the pleadings, and upon the announced posi-

tion of the county at the trial, the county has no lien

upon this fund; that is, that as against this trustee, the

county has no claim and no title to the fund.

All of the contentions in the appellee's brief are point-

less; and even were they not so, they are untenable. Thus

appellee says that "the fifth provisions thereof (the con-

tract) expressly gives the county the right to extend the

time within which Flintridge was to complete performance

thereunder." No unbiased reading of that contract would

lead to any such conclusion. The actual language is "said

extension may be granted by the board of supervisors,

etc." (Emphasis supplied). To say that an extension has

been granted is merely a short way of saying that a re-

quest for an extension has been granted; extensions are

not "granted" that are not requested; and certainly when

they are not wanted. Could the county extend the time

limited by the statute of limitations by "granting" an

extension of which we never heard, and which we cer-

tainly never requested? Nor is there anything in the

record to indicate that the Board of Supervisors ever did

grant an extension, or that any such extension exists

outside the bounds of appellee's brief. Nor is there any

basis in the record, for the statement that the county

elected to keep the contract alive at the end of the year

in the hope that Flintridge would honor its obligation at

a later date. The cases cited by the county are merely to

the effect that upon the happening of an anticipatory
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breach, the aggrieved party may keep the contract ahve

by notification to the defauhing party of his insistence

upon performance.

The notion that this appellant is attempting to effect

a "rescission" of the bankrupt's contract with the county,

as hinted in page 10, is to say the least of it, a strange one.

It is, therefore, respectfully submitted,

1. That, insofar as the defendant county is concerned,

j
it neither has asserted nor has it any right, title, claim,

I lien or interest in and to the fund of $18,000.00 in suit;

2. That it had no standing in the court below and has

none in this court, to dispute the title of the plaintiff in

and to said fund.

Respectfully submitted,

Joseph W. Fairfield,

Attorney for Appellant.

Nathan April,

Of Counsel.
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